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RAILWAY (BBI RAIL AUS PTY LTD) AGREEMENT AMENDMENT BILL 2021 
Committee 

The Chair of Committees (Hon Martin Aldridge) in the chair; Hon Alannah MacTiernan (Minister for Regional 
Development) in charge of the bill. 
Clause 1: Short title — 
Hon Dr STEVE THOMAS: I want to try to do as much as I can under clause 1; there are not too many clauses to 
play with. In the second reading speech and a number of other documents, the reason given for this bill was to extend 
the deadline for the submission by BBI Group Pty Ltd, the company under the Railway (BBI Rail Aus Pty Ltd) 
Agreement Act 2017, relating to initial proposals for the railway project. During this process, we have not defined 
the initial proposals. This project has been under discussion for many years. The original bill was introduced in 2017, 
four years ago, to give legislative support to a project that was proposed under the previous government, which 
was even further back. This government has already presented a number of things and bits of documentation. What 
precisely ticks this off to say that the initial proposal has been presented? We know that there will be a rail line 
and a port and roughly what it will cost, and we even know how many people the project will employ. Can we have 
a list of the initial proposals that need to be ticked off? 
Hon ALANNAH MacTIERNAN: I think the member is saying that there were obviously discussions about this 
project six or seven years ago, so why are we talking about initial proposals. I understand that the concept of the 
initial proposal has a particular context. There were no initial proposals during which we had discussions about 
building a railway; they relate to the proposals that are set out in clause 11 of the state agreement.  Those proposals 
would require a reasonable assessment. The proposals needed to include the location, area, layout, design, materials 
and time program for the commencement and completion of construction. With the rail corridor, this includes fencing, 
crossing places, any additional structure that has to be constructed within the corridor, temporary accommodation 
and ancillary facilities for the rail construction, water supply, energy supply, telecommunications, access roads within 
the rail corridor, lateral access roads, the use of local labour and other works. The member is right: in a layman sense, 
the very early discussions on the initial proposals would have been about wanting to do this and, roughly, building 
it from A to B. Obviously, the initial proposals, or what has been required here, are much more detailed propositions 
in relation to the whole corridor and all of the different things that might be required to ensure that the rail line can 
be constructed and maintained. 
Hon Dr STEVE THOMAS: I suspected that might be the case. I note that the second reading speech contains 
a quite significant list of milestones the company has reached, including investigative works and approvals for 
submissions. In fact, in response to the second reading debate, the minister went through a range of approvals that 
had been achieved, including environmental approvals for both the port and rail projects, an overland conveyer 
and the mine itself, as well as agreement with native title holders. I have two questions. Were the environmental 
approvals given without the detailed project plans, which is the term we are now using for the slightly inappropriate 
term of “initial proposals”? Were those approvals granted without necessarily having those details? We have an 
environmental plan without the detailed planning. I will look through those words. 
For the second part of my question, to enhance proceedings, at some point—it may not be possible today—will 
the minister table the list of what is required under the “initial proposals”? The minister has verbally given us a list, 
but perhaps at some point the minister could provide a full list of what is required for this project to proceed. 
Hon ALANNAH MacTIERNAN: The reference to initial proposals in the second reading speech is a colloquial 
reference. The legislation requires detailed proposals. Technically, they cannot be given until the project has passed 
the final investment decision, or FID. As part of the whole conglomerate, it needs to be able to say that the project 
is ready and has finance. That does not stop all of that detailed work we were discussing when I listed that range 
of materials that are required. Obviously, that work is being done, but they cannot get to the status of being formally 
submitted to satisfy that section of the legislation until they are accompanied by the FID. Obviously, that work 
has been done now to sufficient detail so that it was able to form the basis of an environmental approval. The 
environmental approval will be given on the basis of that work. If somehow or other that changes between that 
time and the time a detailed proposal is approved, they will obviously need to go back and get an environmental 
approval. It is an iterative process. The work has been done, but it cannot be submitted until it is at the point of 
being project ready. 
Hon Dr STEVE THOMAS: This is what I am trying to get at, and I thank the minister for her answer. In effect, 
the final investment decision is a critical component in effectively fulfilling the requirements for the enactment of the 
amendments in this bill to the original state agreement act. I will re-read the minister’s answer, but I understand that 
is what she is telling us. I understand the rationale behind it and I think it makes sense. That is particularly important 
because we are dealing with a proposal that has not been able to proceed to that final investment decision at a time 
when the iron ore price has been higher than it has ever been before and the opportunities have been immense. It is 
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important for us to recognise this. As I said in my contribution to the second reading debate, the opposition supports 
the bill and supports the government in trying to get this project up and going. However, we want to get some stuff 
on the table along the way to make sure we are working in the same direction. As my good friend Hon Robin Chapple 
would often say, he was not a fan of state agreement acts and he thought that companies and governments got away 
with blue murder, so it is incumbent on us to make sure they work adequately. 
I heard the minister say that the final investment decision is a critical part of the decision going forward and whether 
they complete that process. I refer again to the minister’s second reading speech in which she said that the current 
deadline for those initial proposals was 30 September 2020 to 31 March 2022. Now, 30 September was nearly a year 
ago. If the initial deadline was 30 September 2020, apart from putting this bill together, what has been the government’s 
process? There must have been approaches to the company—we will come to the definition of the company in 
a minute—but surely the government engaged in a process when it became clear that the initial deadline for this 
development under a state approval had not been met. 
Hon ALANNAH MacTIERNAN: I will reaffirm what I was saying on FID. Even though the language used in 
the agreement is not FID, the agreement states that some of the items that need to be furnished to the minister include 
the financial capability of the company to undertake the operations to which the said proposal will refer, and the 
readiness of the company to embark upon and proceed to carry out the operations in the proposal. In terms of 
commercial reality, that translates into the final investment decision by the company. It has made that decision; it 
has financial capability and is ready. One of the fundamental problems that has been causing the delay has been the 
COVID pandemic. The financing negotiations involve overseas parties, particularly China-based. Constraints on 
travel have affected the ability to bring these to conclusion. The work started in 2020, but it became obvious that we 
would need this extension of time. The member will be aware that last year we had an enormous amount of COVID 
legislation that had to be given priority in Parliament. Parliament was also prorogued for a state election, which 
members might recall. This bill was brought forward as soon as Parliament was reconvened. I do not think it is 
unusual. Ideally, we would have had the extension before the last term expired, but we fully understood that this 
project enjoyed bipartisan support and was not under any immediate threat. 
Hon Dr STEVE THOMAS: Thank you for that, minister. Obviously, negotiations were continuing during that 
time, after the lapse of the last project. Can the minister confirm that no penalties were applied? Obviously, we all 
want to get this project up and going. Did it just continue forward? 
Hon ALANNAH MacTIERNAN: The project did not lapse. There was a variation to the agreement. The variation 
was actually made on 10 September last year, but it has taken some time to bring that forward and have that entrenched 
in legislation. 
Hon Dr STEVE THOMAS: Was that extension the one written into the act to allow for an automatic extension? 
Hon ALANNAH MacTIERNAN: We have the ability to vary the agreement and then seek to have that ratified. 
The agreement will still take effect as an agreement. It will require ratification to have the endorsement of power and 
for certain provisions that come with a ratification to apply—for instance, the precedence given to these provisions 
perhaps to set aside provisions of other pieces of legislation. It is not unusual; in fact, that is the normal way that 
these things are done. An agreement or a variation to an agreement is made, and then ratification is sought. In the 
meantime, the thing will still have contractual force. This will give it legislative force. 
Hon Dr STEVE THOMAS: Given that the final investment decision is such an integral component to this project 
proceeding, can the minister tell me whether there has been any review of the costings? In 2017, I note that it was 
a $5 billion to $6 billion project. In the second reading speech, it was described as being in the order of $6 billion. 
Given the delays, have the original costings been updated? What is the most recent update we have of the costs of 
this project? 
Hon ALANNAH MacTIERNAN: We do not have any advice that the cost has increased. Obviously, that is 
something that the company is working on, and it will update all its numbers going into its final investment decision. 
Hon Dr STEVE THOMAS: Minister, can we find out when the latest update of the costings was received by government? 
Hon ALANNAH MacTIERNAN: This was provided before entering into the variation of the agreement, but it is 
not something that we are constantly getting updates on because the actual cost of the project is not something that 
there has to be agreement on. That is a commercial issue for the company. We satisfy ourselves about the components 
of what is being built. How much the company pays for it is pretty much its business. 
Hon NEIL THOMSON: I note that in the second reading speech, the minister said that the variation agreement will 
contemplate the potential for future general legislation to enhance local participation and procurement. I apologise 
if the minister has already covered this. Does the minister have a general outline of the issues affecting that and 
any time frames we might be looking at? 
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Hon ALANNAH MacTIERNAN: Yes, we have that under consideration. I think we have been very public about 
this. Although we have legislated very strongly on government procurement in terms of local jobs and provided 
all sorts of incentives and facilitation for WA companies to be able to participate fully in the billions of dollars of 
procurement that the government engages in each year, the matter of extending that to the private sector is still 
under consideration, and policy is still being developed around that. We just wanted to flag and make clear that when 
that occurs, we have the capability to ensure that this company understands that it needs to satisfy those arrangements. 
Hon NEIL THOMSON: That is very commendable and I think a good thing to do. I suppose the question is: 
is the contemplation of this variation agreement necessary to give effect to anything that the government might be 
contemplating in the future vis-a-vis the other agreement acts that are currently in place? 
Hon ALANNAH MacTIERNAN: As members know, we took the view going into the 2017 election that we 
could not unilaterally vary state agreements. That seemed to be supported by the community. Generally speaking, we 
would not be able, nor would we choose, to impose these provisions on existing agreements and arrangements, but 
because this agreement was negotiated when this legislation was being contemplated, we wanted to flag that should 
that legislation be prepared by the time the project becomes operational, we would have the capacity to bring that in. 
I have to say that since the 2017 election, we have seen an increased understanding by many of our resources 
companies of the need to really ramp-up local procurement and make the benefits to the communities in the mining 
regions much more tangible. In the first couple of years of our government, we certainly saw far more assiduous 
efforts being made by BHP, Rio Tinto and others to engage in more local procurement, particularly in the Pilbara. 
That has been a positive development. That does not mean that we do not necessarily need to go down this path, 
but I note that there has been more engagement. Perhaps the knowledge that that was a policy of the government 
that had just been elected may have helped form part of the motivation. 

Hon NEIL THOMSON: I understand the challenges as policy discourse moves on and it is commendable to make 
sure the provisions include future changes that might increase. I lend my support to that. The other issue is that 
when driving on the roads in the Pilbara, we see a lot of small miners operating with road trains. I know the minister 
has been a great supporter of the use and development of rail infrastructure over her long career. However, I want 
to touch on the review of the Western Australian rail access regime 2020 in particular insofar as this agreement is 
concerned and whether any consideration has been given to some of the recommendations that came out of that 
process. What effect would that regime have on this agreement amendment? We assume this agreement will be 
subject to the rail access regime and the access code of WA.  

Hon ALANNAH MacTIERNAN: Section 16 of the agreement provides a dual path. The default position is that 
the rail access legislation and the code as it varies from time to time will apply. The agreement contemplates that as 
the act or the code changes, it is the change that will apply. It is not locked in time; only the access code or regime 
will apply at the time of the agreement and it will change with it. However, another provision will enable operators 
to take an alternative pathway. They can apply to the Australian Competition and Consumer Commission under 
the Australian Consumer Law for a haulage services project. There are two ways that can be done. They could run 
their own tracks entirely—that is, a full third-party access regime under which they can put their own trains over 
the line. The other is a hook and pull operation. Under third-party services, they can offer to take the ore on their rail, 
usually using their own locomotives, and sometimes wagons as well. I understand that is known generally as hook 
and pull. Obviously, that decision needs to be made by the competition commission. It will look at that and presumably 
it will have centre of mind whether that is a positive. Sometimes the ability to offer that service facilitates smaller 
more stranded assets that could otherwise get up. We have seen in the past that in some instances the ability to mandate 
and have that level of control can be used in an anti-competitive way. In this case, because the entity that will make 
the decision on whether they can move out of the general rail access regime into this provision of haulage services 
will indeed be the Australian Competition and Consumer Commission, we hope that we can have a fair amount of 
confidence that the issues of competition and fairness were taken into account in the making of that decision.  

Hon NEIL THOMSON: Thanks for that response; it is very helpful. Like the question I posed in relation to local 
procurement on rail access, I am comforted to be told that it will apply as per the rail access regime and code that is 
currently in force in Western Australia. For example, there might be an amendment to that. A 2020 review identified 
five shortcomings in that code, including things such as the time lines on access arrangements being too long, the 
ambiguity of the code, and presenting opportunities to game the negotiation. We know some of the challenges. I do 
not have to go into the details; the minister knows full well some of the challenges that have arisen over the years 
with some rail operations and getting other third parties onto those when it might be in the broader interest.  

Hon Alannah MacTiernan: I think generally that review of the rail code was probably focused more on the tracks 
in the south, because much of the stuff in the north, in your region, is governed by state agreements.  

Hon NEIL THOMSON: I suppose that is my point. I understand about whether any avenue exists. The minister 
has reassured me that this could be applied in this case and it will not be curtailed by the agreement. I suppose the 
other agreements are generally not subject to the code.  
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Hon ALANNAH MacTIERNAN: They are not. This is an issue that obviously I spent many years looking at. 
This third-party access always was written into those very first state agreements that have been the progenitors of 
their successors. However, we must think about the times when there was absolute desperation to get these projects 
up. There was not always a full awareness of what used to be described in rail as the 1 001 ways of smart bastardry—
that is not a parliamentary term, but a phrase within the industry—that could be used to thwart the noble intentions 
of the legislators. This thing evolved, so when we came to doing state agreements in the 2000s, there was a bit more 
understanding and awareness of some of the disadvantages of some of the earlier regimes. What were seen at the 
time to be provisions for protection were not strong enough, but we have come a long way and evolved in respect 
of anti-competition law over the last 50 years. As I say, I always take myself back to the late 1950s and early 1960s 
when, after years of trying to get Bob Menzies to listen to someone other than BHP and stop looking after only 
eastern states industries, we were finally allowed to admit that what we told the Japanese before the war was not 
true and we actually had lots of iron ore and could afford to export it. Some of those provisions were not all that 
robust and it turned out to be very hard for third parties to get on, but we have managed to work our way around 
that. A third force in iron ore has developed, and some subsequent players as well. 

The DEPUTY CHAIR (Hon James Hayward): Hon Neil Thomson, before you speak, some students have entered 
the public gallery. Welcome to the Legislative Council. I hope you are enjoying your tour—have a great day! 

Hon NEIL THOMSON: The long history of the development of the north has been very interesting and has resulted 
in the incredibly efficient system we have. I suppose the issue is really around the transport task in respect of rail and 
the big players. We have to make sure that we move away from road transport as much as we can. My final question 
is around the issue of the port and the access arrangements the minister outlined. Will there be any restrictions at the 
end of that hose in terms of opportunities for third parties to operate at the new port that is being developed? 
Hon ALANNAH MacTIERNAN: If I can just add to that, there is a commercial incentive for the company to look 
at working with third parties. It has an obligation to transport 25 million tonnes on rail to the port, but it has capability 
for twice that amount. The 25 million tonne provision was made on the basis of its estimate of what it would require 
to exhaust its asset, so there is a commercial incentive. There is a two-layered protection—the code or, if not the 
code, a determination by the Australian Competition and Consumer Commission, and this commercial incentive 
for the company to get extra tonnage on rail. 
Hon Dr STEVE THOMAS: We have accepted that the final investment decision is part of the process. Can I try 
to tease out precisely who will be making that decision and precisely who will be operating this venture? On the 
assumption that this project proceeds and iron ore is mined and put on a 165-kilometre rail line for transport to the 
port built at Balla Balla, who will own the rail line? Which legal entity will own the rail line, and which legal entity 
will own the port? 
Hon ALANNAH MacTIERNAN: This agreement relates to rail only. I mentioned the port in respect of capacity, 
but this agreement is about rail. The entity that is the contractual partner is BBI Rail Aus Pty Ltd. I will ask the 
advisers to give us some idea of who the shareholders might be, if they can. There are three parties that are entities 
associated with the holder of the tenements and are guarantors on this agreement. They are signatories to the 
agreement, but I am advised that they are signatories by way of being guarantors. They are Todd Petroleum Mining 
Company Ltd, a New Zealand company; Todd Offshore Ltd, another New Zealand company; and Todd Minerals Ltd, 
another New Zealand company. They are all associated with Mr Michael Todd. 
I can give the member a little more on that. The owner behind BBI Rail is Balla Balla Infrastructure Group, which 
is a company that is incorporated in Australia. TIO (NZ) Limited—I presume that that is exactly what the name 
is—is obviously a Todd-related company. It owns 93.55 per cent of the Balla Balla Infrastructure Group, which in 
turn is the full proprietor of BBI Rail Aus Pty Ltd. The remaining 6.45 per cent of the shares are owned by Nicholas 
and Angela Curtis, who are Australian citizens. TIO (NZ) Limited is a private New Zealand company of long standing 
and is wholly controlled by the Todd family.  
Hon Dr STEVE THOMAS: I am sorry to drag the minister through the difficult and sometimes complex corporate 
structures that exist over these things, I just think it is important to know, because ultimately a corporate structure 
will have to find the funding to deliver a project. The other issue we face, of course, is that the rail line cannot exist 
in isolation, even though the act deals with the rail line itself, and it did so in 2017. In 2017, I noted some comments 
that at that stage 88 per cent of the holding of the overall project was by Todd Corporation, so it still held its level. 
Twelve per cent was held by Nyco, and I am not sure what Nyco is. It was aimed to be a 50–50 joint venture between 
the Todd–Nyco combination and it was obviously looking for Chinese investment. I presume that referred to the 
entirety of the project and specifically the rail line. Of course, the problem we have is that the rail line cannot exist 
in isolation, so if the port and the mines cannot be built, it is a rail line to nowhere. To achieve a final investment 
decision, there is not much point not knowing what the rest of the project requires and how it all goes together. Let 
us start with the questions and tease this out. As well as being in discussion with proponents of the rail line, has 
the government been in discussion with the proponents of the greater project? I understand it is all one project. 
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How has that interaction and communication occurred? I understand that the entire project has been given a title like 
“Pilbara iron ore project”. I am not sure whether that is the case, but if there is an overall company structure that 
sits over the entire project with the rail line as a subsidiary, can the minister let us know that or whether they will be 
running as two or three completely isolated legal entities and not as a single umbrella entity? 
Hon ALANNAH MacTIERNAN: It was an unusual arrangement. The member is probably aware that the original 
agreement was entered into prior to us coming to government. It is a bit of a strange beast. We are actually allowing 
a company the right to build that rail line even though it is not the entity or has not got a binding contract to provide 
the ore. I understand at that time there was some conflict around whether that really was the way a state agreement 
should go. We came to government and we were presented with this agreement having in fact been entered into, 
unusual though its complexion was, and we probably decided to go forward with it at that time because, as the member 
might recall, we were in a bit of a recessionary environment, we were keen to get projects up and this was a project 
on the table. It is an unusual situation. Of course, members will be aware that a lot of argy-bargy has gone on, much 
of it played out in the press between the various entities that hold the tenement and those that hold the right to build 
the rail. I understand that in March 2020, Flinders Mines shareholders agreed through an extraordinary general 
meeting to become a foundation customer for the Pilbara rail project. That is complicated by the fact that the owner 
of the tenement is also an entity that is the majority shareholder of entities associated with Todd Corporation Ltd. 
An issue that has played out in the press is whether there has been oppression of minority shareholders in this 
process. But at the end of the day, I am sure that the fact that that majority ownership in the tenement was identical 
to the majority ownership in the rail project may have been a major factor in the decision to give the rail project 
separately. We understand that negotiations are still on foot, and I am advised that in December 2020, Flinders and 
BBI Group commenced discussions about a potential transition that could result in Flinders retaining 100 per cent 
of the Pilbara iron ore project as well as 100 per cent of BBIG’s port and rail infrastructure assets. These discussions 
are ongoing and have not yet been finalised. 

Hon Dr STEVE THOMAS: This is a very complicated tangled web. Try as I might to blame the government and 
the minister for where the corporate structure of this project finds itself, I do not think I would be able to do so and 
do not plan to waste a lot of time trying. This precedes the current government, as much as I would like to cast blame 
on it. The minister has highlighted some of the issues with the corporate structure of this project. I have not read 
all the articles about the minority shareholders and their view about the progress of this project, but my brief level 
of research into this suggests that the minority shareholders’ greatest argument is not against the project proceeding, 
but that it is not proceeding at a rate that they would want. I suspect that the majority shareholders’ issue is not an 
issue with the project proceeding, but that it should proceed. I am going to work on the assumption that all the players 
in the process, be they majority or minority shareholders, are interested in the project being developed. I think that 
is the way we should proceed. 

It is important to know the influences that we face. Can I confirm that the overall project has been given some 
form of designation as the Pilbara iron ore project? Does PIOP specifically refer to the mine? Does it have anything 
to do with rail? 

Hon Alannah MacTiernan: No, it is the iron ore. The Flinders Mines Pilbara iron ore project is the foundation 
source of the iron ore for the rail project. 

Hon Dr STEVE THOMAS: Does it have no legal entity status over the rail line for the bill we are discussing today? 

Hon Alannah MacTiernan: No, but you have got the ultimate majority holder of the interest in Flinders, so Todd, 
basically holding about 56 per cent of the ore tenements, which is PIOP, and about 93 per cent of the rail project.  

Hon Dr STEVE THOMAS: That is right. This is the joy of corporate law. I am sure that it is the graveyard of the 
legal profession because it is so complicated. 

Hon Alannah MacTiernan: No, it is not. It is where the big bucks are. 

Hon Dr STEVE THOMAS: They make money out of it. In the veterinary trade, it is dermatology because the 
patients never get better and the symptoms never go away. That is how they make the big dollars. I am sure that is 
the case in the human sphere as well. I am sure that the big dollars are in corporate law. It is an astounding process. 

Everybody in the chamber agrees that we want this project to proceed. The environmental approvals have been 
granted, so the issue appears to be about financing. We will come to that in a bit. Theoretically, the rail line is 
a completely separate legal entity from the tenements that would allow the iron ore access to the port, which would 
be the export point at Balla Balla. However, in reality, they are not separate because of the range of holding 
corporations that I think was referred to as the Todd industry group. This is where we need a definition of TIO — 

Hon Alannah MacTiernan: I think that actually is its name. It is TIO (NZ) Ltd. I am told that that is the name. 

Hon Dr STEVE THOMAS: Are the other three companies—Todd Petroleum Mining Company Ltd, Todd Offshore 
Ltd and Todd Minerals Ltd—subsidiary companies of TIO? Does TIO fully own those companies, as best we know? 
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Hon Alannah MacTiernan: Yes. 

Hon Dr STEVE THOMAS: Obviously — 

Hon Alannah MacTiernan: Hold on. Let’s just get this right. 

Hon Dr STEVE THOMAS: That is what I am trying to do. 

Hon Alannah MacTiernan: Sorry, TIO owns 93.5 per cent of BBIG. 

Hon Dr STEVE THOMAS: Yes, and that is the legal entity that will manage the rail line. 

Hon Alannah MacTiernan: That’s right. 

Hon Dr STEVE THOMAS: In the document that we are approving the government to sign, are the other companies 
subsidiaries of TIO? I will find that out first. 

Hon ALANNAH MacTIERNAN: My advice at this point is that all three companies that are acting as guarantors 
are subsidiaries of TIO (NZ). I cannot, hand on heart, say that they are necessarily 100 per cent owned subsidiaries, 
but they are subsidiaries. 

Hon Dr STEVE THOMAS: I might sound like I am trying to trip up the minister, but I am trying to find out who 
owns what and who said what to whom. 

Effectively, the tenements are majority owned by TIO, which is effectively Todd Industries Ltd. I think the minister 
said she had met with the head of Todd Industries. The minister certainly did so in her 2017 speech when the minister 
was still handling this bill. She must be sick of it by now! On 28 November 2017, the minister said that she had met 
with Michael Todd, the company executive, the week before. Obviously, that company is integral to the proceedings 
and to this whole project being developed. It may be off the topic of the bill and the minister may not be in a position 
to answer this, but is TIO a substantial shareholder in whatever legal entity—if the minister can tell me whatever 
that is—that will own and operate the port? 

Hon ALANNAH MacTIERNAN: We are dealing with BBI Rail. I understand there is another entity called BBI Port. 
Both of those are part of the Balla Balla Infrastructure Group, of which there is a subsidiary that is the rail and 
a subsidiary that is the port. I hope I have this right. In turn, we have BBIG, the group that contains the port and the 
rail. Of the BBIG group, 93.5 per cent is owned by TIO and the rest is owned by Nicholas and Angela Curtis. 

Hon Dr STEVE THOMAS: I thank the minister. I am sorry to drag her through this, but it is good to know precisely 
what we are dealing with. 

Hon Alannah MacTiernan: It is better than dealing with the last bill, I can tell you. 

Hon Dr STEVE THOMAS: I will not comment on that. 

I think this has been a very good, although intricate, process. Effectively, TIO (NZ) Ltd is the majority shareholder 
of both the port and the rail project, and the majority shareholder, although not to the same extent, of the tenements 
that are held by that group and a number of others. I think that group started as Flinders Mines and has now become 
a joint venture, to some degree. As I understand it, it is now operating the mines as PIOP Mine Co NL. I am not 
sure what “NL” stands for. I thought New Zealand would be “NZ”. It does not really matter. On 5 October 2020, 
a note from the Environmental Protection Authority states that Flinders Mine Ltd was removed as the entity 
responsible for the operation of the environmental approval of the mine and PIOP Mine Co NL is the legal entity that 
is now responsible for the mining proposal. I think we have got to the point at which we understand that PIOP Mine 
Co NL—I am pretty certain PIOP stands for Pilbara Iron Ore Project—is now the legal entity that will operate the 
mine, and it is substantially owned by TIO, which is the Todd family corporation from New Zealand. TIO is also 
a 93.5 per cent shareholder of the Balla Balla Infrastructure Group, and that it has one subsidiary for the port and 
one for the rail line. I think we have sorted that out. I am very pleased with that. We understand precisely who 
owns what. 

That brings me to the whole point of this discussion. TIO is obviously the most important negotiator for the financing 
of the port, the rail and the mines themselves. It was mentioned as far back as 2017 that TIO was seeking to find 
financing from China, which is not unusual. It negotiated in particular with China State Construction Engineering 
Corporation, which I understand is a Chinese government entity. Again, that is not unusual in the economics of 
China. That is obviously the place. We come to the crux of the issue. I understand that TIO will need to negotiate 
significant investment out of China, presumably through the China State Construction Engineering Corporation, 
if not other Chinese investment. It is a commercial entity, so the minister may not have an answer to this. 

Hon Alannah MacTiernan: So you’re wanting to know whether it is an SOE? 

Hon Dr STEVE THOMAS: Whether it is does not really matter, to be honest. I think it is but that is not the question. 
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The final investment decision is such a critical component of this matter. Those negotiations are occurring with 
the Chinese corporations. In order to get this project up, is the government assisting the company in its relationship 
with China? In the 2017 debate, the minister said that she had met with executives of the Chinese company. Has 
the minister or any government member met with them since to attempt to facilitate this investment decision? When 
we get down to the bottom of this slightly involved set of tunnels that we have just gone down, the critical question 
is whether TIO, based in New Zealand, will be able to access $5 billion or $6 billion worth of capital it will need to 
set up this entire project. There is no point doing any one of the three pieces without doing them all together. There 
is no point having a mine without a railway and a port or a rail without a mine or a port without the other two. Is 
the government attempting to facilitate this; and, if so, what might that engagement be? 

Hon ALANNAH MacTIERNAN: Traditionally, the government provides support—this has been done for decades 
in Western Australia—by entering into state agreements. Entering into state agreements becomes an important 
vehicle for these companies to get the billions of dollars’ worth of investment, usually offshore, that is necessary to 
make these projects work. Andrew Forrest talks very clearly about that. Had we not entered into a state agreement 
with companies, he would never have been able to organise finance. We need something in place around which 
obtaining finance of this scale can coalesce. 

Obviously, our friends in the Department of Jobs, Tourism, Science and Innovation get lots of carpetbaggers. 
Sometimes we have disagreements about who is a carpetbagger and who is not. JTSI makes an assessment, looks at 
the financial credibility and skills of the proponents and the general coherence of a project and makes a determination 
about whether it is worth supporting—judgement calls are made—because it gives us the prospect of development. 

As I said, early on in the process I met with some of the investors—people looking for assurance that our government 
was supporting this project. Fundamentally, this is the job of these people. They have to go out there and raise money. 
That is what they do. We did not raise money for Andrew Forrest or anyone else. They have to raise that money 
themselves. The state gives some assurance that this is not a mirage; should the finances be forthcoming, this is 
a real project that is supported by the government. If a company goes in and pitches for $5 billion, it needs to show 
the amount of due diligence that goes on for a banking entity or a private equity entity to make that decision; they 
want a fair amount of security that the project is likely to happen. That is why this agreement is structured in the 
way that it is. It sets out the terms of the arrangement but it does not come to life until finance is secured. We have 
set that out in the legislation. If the company gets the finance and it is able to get all those other approvals, and it can 
show what the project will look like, the government will support it in principle. It is not our job to go out there 
and actively raise the finance. 

Hon Dr STEVE THOMAS: I am not suggesting that the government should, and I am certainly not suggesting 
that the government should invest taxpayers’ dollars in the project either. That would be quite inappropriate. 

The railway is not covered under an agreement act. Do any agreement acts cover the mine and the port? 

Hon ALANNAH MacTIERNAN: This has been an evolution. The original agreements were agreed to lock, stock 
and barrel. They contracted a bit with Fortescue Metals Group and contracted further with Roy Hill. This project 
is pretty much in same vein as Roy Hill, where the tenements come under the regime of the Mining Act and the 
port is negotiated with the Pilbara Port Authority; only the railway is the subject of a state agreement. 

Hon Dr Steve Thomas: So there are not separate state agreements for the other two? 

Hon ALANNAH MacTIERNAN: No. 

Hon Dr STEVE THOMAS: I wish to raise a matter that was brought to my attention recently. The minister may 
probably not be aware of it, and I apologise for raising it at the last minute. Hopefully, her advisers are aware of 
it. On 9 June this year—a couple of months ago—Flinders Mines Ltd posted a statement to the ASX. It advised 
that it expected a shortfall for project expenditure for the first year ending 2 September 2021 under the terms of its 
agreement that required BBIG to procure a minimum annual spend on the feasibility study of $15 million. BBIG 
agreed to contribute $2 million of that predicted shortfall to the mining component of the project, which is PIOP Mine 
Co NL, as we discussed before, as a shortfall advance. I do not know whether PIOP Mine Co NL has agreed to that 
or whether Flinders Mining Ltd has agreed to that. Given that they are effectively all majority shareholders owned 
by the same company, I am assuming that that is agreed, although the minority shareholders might not necessarily 
think so. The minister may not be a position to answer that. I am happy to give her a copy of the statement to the 
ASX. That does not indicate a smoking gun or some great disaster at the hands of the government, but simply that 
the project has struggled to proceed because of issues around obtaining finance. Has anyone in government looked 
at this and decided, in effect, because the project is not proceeding beyond where it has got to with approvals, that 
it would make sense not to spend $15 million on further approvals but to wait for that financial tick off? It would 
be useful if the minister could comment on that. 

Hon ALANNAH MacTIERNAN: It is not our role to micromanage these projects. We do not have dozens of 
other people queueing up to build a railway into the Dampier port. Our only role is to consider opportunity cost. 



Extract from Hansard 
[COUNCIL — Thursday, 12 August 2021] 

 p2705b-2713a 
Hon Dr Steve Thomas; Hon Alannah MacTiernan; Hon Neil Thomson 

 [8] 

We have this deal. It is up to the proponents to do all the work involved that is necessary to get them into the 
position to get the finance. All that we have said, and I think quite reasonably in light of COVID—I know COVID 
is used by many people as an excuse, even where it is not possible to see the connection, but it is pretty tangible 
in this case—is that the inability to travel and to cement those finance arrangements is pretty clear. These sorts of 
arrangements are complex and they do not always lend themselves profitably to Zoom negotiations, so we have given 
them this extension. We are not micromanaging how they operate their business. There are Australian Securities 
Exchange requirements around disclosure and statements need to be made to the ASX to ensure that all people in 
the know are not undertaking improper trading or taking unduly advantageous market positions. It is not our 
business. We are leaving this company to do that. We have negotiated an extension of time for the proponents to 
bring this whole thing together. If they cannot do it, they cannot do it. Whether we decide it is worth extending 
this again or whether this horse is not going to race will be a decision that is made at that time. Nothing in that 
announcement or any of these other issues that have arisen tells us we are dealing with entities that are not of 
commercial merit. We do note that a statement was made today by Todd Corporation that its directors will not 
participate in the broad decision by Flinders Mines Ltd. They have clearly been mindful of the concerns of the 
minority shareholders. But if one is a minority shareholder in Flinders, what is going to be the best option to get that 
ore out? There is not anyone else out there, and there is no-one with a zeppelin ready to take it into Dampier. 

Hon Dr Steve Thomas: I would not recommend a zeppelin! 

Hon ALANNAH MacTIERNAN: That is right. Even with our fabulous red-dot highway, it is going to be a challenge 
without a railway. 

We are dealing with a sophisticated entity. It will have its travails and we have given it an opportunity with this 
extension, and time will tell if it is able to secure funding in this environment. I suggest that if it cannot secure 
funding in this environment, it might be difficult to ever get those assets out of that region by rail. 
Hon Dr STEVE THOMAS: I might make this my final contribution in lieu of contributing at the third reading 
stage, which we may not need. I agree with what the minister has said. Obviously, the government is not ultimately 
responsible for those financial decisions, and it should not be. We have seen that go wrong before and we do not 
want another petrochemical issue — 

Hon Alannah MacTiernan: Or Manjimup cannery! 

Hon Dr STEVE THOMAS: — or Carnegie Energy! We do not want those types of deals coming back. It is 
absolutely the case that government should be at some distance to this, so that is quite right. I have some sympathy 
for the smaller shareholders, in that they hold a share of an asset that the world has wanted for some time. I refer to 
an interesting article in The West Australian today in which another expert is predicting the decline of iron ore prices 
back to its long-term normal run. I would not call it a crash. 

Hon Alannah MacTiernan: That wouldn’t make you happy. You’ve been attacking us for most of the last four years 
because we’ve been conservative in our projections. 

Hon Dr STEVE THOMAS: I have been asking the government what it has been doing with the iron ore boom it 
has inherited. 

Hon Alannah MacTiernan: Fighting off the debt, man! 

Hon Dr STEVE THOMAS: I have been asking the government about that regularly, and I make no apologies for 
that. It is Thursday today, chair, so being a Thursday fun question day, let us see what questions come out today! 
It might be interesting. 

It is absolutely the case whether for major or minor shareholders that own a component of that iron ore, as the minister 
has just told us, there are limited options on how to get that iron ore out. We have done a pretty good job today of 
identifying precisely who needs to make those decisions and what those decisions look like. As the minister said, 
there are not people necessarily lining up with alternatives to this rail line. If that iron ore is to go out, it will need 
to go out by rail and this project will need to proceed. 

I have sympathy for both minority and majority shareholders in that it is a difficult environment to operate in. I am 
saddened the proponents were not able to take advantage of $US220 a tonne iron ore prices we have experienced 
for some time, even above the $US90 a tonne that started in 2019. My prediction is that there is still some money 
to be made in the next year or two with iron ore before we see that correction, although I am beginning to look 
like an optimist compared with some others in the sector who think it might progress back to its normal long-term 
run much more quickly. I think it will be at $US130 to $US150 a tonne at the end of this year and back to $US100 
at the end of next year. By the time we get to the year after that, we will back to the long-term run of $US75 a tonne. 
I know banks that are saying it will be $US100 by the end of this year and it will go under $US70 a tonne the year 
after that. Unfortunately, the opportunity has not been grabbed at the most fortuitous time. 
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I fully accept that the government is supportive of this project. I hope it is on top of it as much as it can be. I would 
like to think that the Department of State Development is right across these things, but having been around for 
a while now I am not convinced that is always the case. Hopefully, it will be watching this carefully. I do not think 
there is a person in the chamber who does not think this is a project worthy of support or that it should not proceed. 

The opposition obviously supports the bill. It supports the project. We hope dearly that the proponents, ultimately 
somewhat unified as we have discovered, can find the funds available, whether from China or elsewhere, and can 
get that done. Otherwise, if they cannot, both they and the minor shareholders will be sitting on a stranded asset, 
which will do nobody any good. The opposition supports the bill. I thank the minister. It has been a fairly tortuous 
examination to find out who owns what, but I appreciate the goodwill in which the debate has been conducted and 
I commend the bill to the house.  

The DEPUTY CHAIR (Hon James Hayward): Honourable member, do you or any members of the opposition 
intend to ask any questions about any of the other clauses of this bill? 

Hon Dr STEVE THOMAS: Chair, I gave an indication I would try to deal with all these issues in the clause 1 
debate, in the interests of time, because the opposition is, as always, here to help. 

Clause put and passed. 

Clauses 2 to 7 put and passed. 

Title put and passed. 

Report 

Bill reported, without amendment, and the report adopted. 

Third Reading 

Bill read a third time, on motion by Hon Alannah MacTiernan (Minister for Regional Development), and passed. 
 


	RAILWAY (BBI RAIL AUS PTY LTD) AGREEMENT AMENDMENT BILL 2021
	Committee
	Clause 1: Short title —
	Clauses 2 to 7 put and passed.
	Title put and passed.
	Report
	Third Reading


